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Abstract: This paper seeks to evaluate minor offenses in the Criminal Code in Indonesia. So far, the value limit for
determining minor offenses in Indonesia is increasingly irrelevant to the value of the currency due to inflation. It will
cause a gap in criminal law in dealing with changes. As the result, police will do unfair and non-humanistic law
implementation. The objective of this study is to identify the importance of revising the lower limit of minor offenses in the
Criminal Code in Indonesia. The study used a socio-legal method on the contextualization of Indonesian Criminal Codes
related to the categorization of minor offense regulation in Government Regulation No. 2 of 2012 and in Penal Code, by
utilizing a humanitarian perspective in law enforcement, especially by police who still charge some minor offenses with 5
years imprisonment. The results confirmed that some changes have been made related to this matter as Indonesian
Supreme Court has made some regulation, such as No. 2 of 2012 on adjustment in minor offense law. This means that
all criminals doing minor offense cannot be hold as prisoners in the investigation or prosecution process. The main
contribution of this study is to construct a perspective of legal and regulatory issues to emphasize a fair of justice in
dealing with minor offenses with a model of humanistic law enforcement. The result is expected to practically contribute
and recommend the importance of constructing fairness of justice principle in law enforcement in particular and of

revising minor offence sentencing in general.
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1. INTRODUCTION

The regulation about minor offense is arranged in
Indonesian Penal Codes originated from Wetboek van
Strafrecht voor Nederlandsch Indie  (WvSvNI).
According to the Criminal Code, categorization in the
minor offences is considered to be a violation of the
rights of justice of people related to their wealth.
However, the value limit for determining minor offenses
in Indonesia is increasingly irrelevant to the value of the
currency, insofar, due to inflation which is not taken into
account as the basis for calculating minor offenses.
The categorization of value loss in minor theft for
example, is ranged under IDR 250 (1$ equals to IDR
14,000). The Government Regulation No. 16 of 1960.
The regulation about minor cases are also written in
Article 205 of Penal Code which states that the cases
investigated in minor case investigation are the cases
possibly sentenced with the maximum 3 months
imprisonment or the maximum IDR 7,500 fine. The
articles that consider the loss of the materials value
below IDR 250 as a conduct of crime is now
inappropriate with the social-economical changes in the
society.

The categorization of a minor offense is based on
value loss and the possibility of a sentence. It affects
the process of trial, which will lead to a quick
investigation. To answer the juridical matter about the
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categorization of minor cases (Mustafa et al., 2020;
Nasir et al., 2014), The Supreme Court of Indonesia
produced Government regulations/regulation No. 2 of
2012. This regulation stated that all articles about minor
crimes such minor theft, minor corruption, minor drug
abuse), the fine of IDR 250 becomes IDR 2.5 M. In that
case, the minimum fine for minor cases in Indonesia is
IDR 2.5 M. The problem is, this Supreme Court
Regulation does not apply to other law enforcements
such as police and attorneys. To solve these problems,
the related departments produced a Memorandum of
Understanding. The MoU was made together by the
Head of Indonesian Supreme Court, the Minister of
Law and Human Rights, the Attorney General and the
Head Indonesian Police. It regulates the application
and the adjustment of minor offense categorization,
related to the fines, the quick investigations, and the
application of fair and restorative justice.

The implementation of Government Regulation No.
2 of 2012 is not as easy as it seems. The fine limit for
minor case crimes is still below IDR 250. The order of
justice then leads to a rigid, juridical and prescriptive
behaviour. This behaviour then will cause a problem
when are against with the value of justice in public.
Formal justice will be seen differently from the
substantial justice. The substantial justice is considered
to be more trusted, dignified and true. Based on this
description, this paper seeks to evaluate minor
offenses in the Criminal Code in Indonesia. The
objective of this study is to identify the importance of
revising the lower limit of minor offenses in the Criminal
Code in Indonesia.
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2. LITERATURE REVIEW

Hart et al. (2012) mention two conditions needed for
the existence of law. First, there should be an
acknowledgement that there is a law force assigned to
create, change, apply, enforce and evaluate the
primary law. This should be supported by the
secondary law that binds and is accepted by the law
enforcement forces. Secondly, every citizen should
obey the primary law to make them have a sense of
law consciousness. Condition number two stated by
Hart & Green (2012), is theoretically relevant to the
culture of law mentioned by Friedman (1975). Culture
of law is understood as a social support towards law. It
refers to the society’s habits, point of view, attitude, and
way of thinking that will determine whether they obey or
disobey the law (Khozim, 2009). The suitability
between the Criminal Codes and the society where the
law exists becomes a main requirement in undergoing
the policy (Bahiej, 2005). The verdict/sentence given
should cover society protection. Public, victim and the
criminal interests should be all considered. This step
reflects Criminal Law politics. That is why the verdict
should have some characteristics like: humanity
(prioritize dignity), educative (criminals are responsible
for the crimes they do, they take this as a learning point
to prevent them from doing further crimes), principle of
fairness (the verdicts apply a sense of fairness towards
the victim, the criminal and the public). Criminal policy
always comes hand in hand with social policy. And
social policy consists of social welfare and social
defence policies. Criminal politics itself has two tools,
penal law and non-penal law. This is why every
judicative and applicative policy in concreto law
enforcement has to achieve the goals of social policy of
social welfare and social security. Marc Ancel (1998)
stated that society requires social order, meaning that it
needs to provide a set of regulations that meet their
needs. Hence, Criminal Codes plays an important role
in the society.

Criminal policy is a system established for crime
prevention. The system should involve other sub-
systems consist of: police, attorneys, court, and
penitentiary (Susilowati, 2019; Gulo et al., 2020). They
should work together in an integrated justice system
(Bolifaar et al., 2019). The aims of sentencing in
Indonesian Criminal Code are to preventing crime from
happening, handling the cases fairly so that it gives
satisfaction for the enforcement of justice, and
preventing the criminal actors from repeating their
actions. The existing law’s expressive aspect will be
more dominant compared to repressive and

autonomous justice, but the advantage is substantive
justice will play an important role (Prasetyo &
Barkatullah, 2007). Hence, the paradigm of positivism
(Ritzer & Goodman, 2008) owns a contradictory sense
of justice (Agger, 2003). Habermas (1996) states that
the tension between normative approaches, which are
constantly in danger of losing contact with social reality,
continued unlike the facticity of law enforcement, this
social facticity is no longer internally related to the
legitimacy claimed for the legal order. Law order is
having some distortions now. Law might undergo
alienation due to public needs. This is called an
arrogance of law coming from paradigm of positivism or
legalism. Theoretical paradigm of positivism and
legalism sees law as a separated characteristic that
they call closed logical system. Legal positivism as the
role model in law gives no considerations to dialogic
and empathic approaches (Tyesta et al., 2020).

Ideally, law owns three ground foundations: justice,
benefit and certainty (Leawoods, 2000). Justice obliges
and requires every case being considered on its own
term (ius suum cuique tribuere) (Guarino, 2010).
Otherwise, meuwissen prefers freedom as the basic
and the essence of a law. Freedom does not mean “I
do as | wish”. It refers that freedom is a means of
bridging legal guarantee, justice, equality of rights, etc.
(Friedrich, 2004). Criminal Codes has a characteristic
of ultimum remedium (Firdaus & Leviza, 2020). There
should be some limitation here. It means that if the
other aspects of the law are not adequate to define the
norms acknowledged by the law, then the Criminal
Codes are applicable. The threat of a sentence should
stay ultimum remedium. This kind of system is a
representation of an opinion that: “the police should be
powerful but not oppressive; they should be efficient
but not officious; they should form an impartial force in
the politics; and yet subject to a degree of control by
persons who are not required to be impartial and who
are themselves liable to police supervision” (Skolnick,
2011). Related to the police attitude in the perspective
of law enforcement and order, Indarti (2020) explains
that a system of legal justice based upon the
assumption of punishment has extorted tremendously
negative effects on the professionalization of police

service. In this case, law enforcement needs
improvement (rechts verfijning).
3. METHOD

This study uses the socio-legal method. The

sociology of law perspective wants to see and
understand the legal reality from the perspective of
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social sciences, especially sociology or in other terms
of social science about law. The study of socio-legal
approach is a study that is subject to legal phenomena,
by using social science and sociological theories
(Soekanto, 2006). It analytically analyzes the reciprocal
relationship between law and society. Sociology of law
empirically examines the interrelationship between law
and social phenomena (Sholahudin, 2017). In
summary, the sociolegal approach examines law using
the approach of legal science and social sciences.

In this study, a socio-legal method is identified in
two ways: a textual study about Indonesian Criminal
Codes and the humanistic contextualization of
sentencing minor offences. The textual study is
especially related to the categorization of minor offense
regulation in Government Regulation No. 2 of 2012 and
in Penal Code, while the regulatory contextualization is
critically analyzed to find the meaning and its
implication to the law enforcement. The expected
results of the study are the representation of linkage
between social reality context within which the law of
minor offense exists, or an interface of a social context
within which law exists (Budianto, 2020). More
theoretically, as the result, the investigation of law by
using socio-legal approach will reveal truth about law
(Sidharta, 2000). Another consideration is that socio-
legal method did not examine law only in its normative-
dogmatic nature (Rahardjo, 2009; Wiratraman, 2019).

Moreover, the object of the study of the sentencing
of minor offences is the police as law enforcement
agency and the law regulator in the minor offences.
The police are seen as a gateway to prosecution and
trial. Government Regulation No. 2 of 2012 plays an
important role in regulating minor offenses and paving
the way for a wider revision of the Criminal Code to
develop humanistic police. This is to create a “justice
friendly police” when they have to deal with the public.
The steps conducted by the police in dealing with minor
cases, are based on Penal Code detailed in Indonesian
Criminal Law Act. As a means of humanistic
orientation, the socio-legal approach in this study
examines how Indonesian police should handle the
minor offense as it is going to be useful to formulate
how or in what condition this specific law paradigm
appears to the surface. This specific condition will give
dominant characteristic to the law order.

4. RESULTS

Criminal policy in Indonesia adheres to the
categorization of minor offense conducts. The problem

is, the policy that is not yet assertive and responsive to
social changes. From the point of view of Legal
Institution, The Indonesian Supreme Court has
authority in (a) cassation ftrial, (b) reviewing regulations
functioning less than law, (c) giving advice to other
government bodies, (d) monitoring other justice/court
bodies with less authority, (e) other administrative and
monitoring authorities. This authority will enable the
Supreme Court to deliver legal letters and regulations
to make other legal institutions with less authority to run
smoothly. This is legally regulated in the Indonesian
Constitution in Article 24 A, paragraph (1), due to the
law policy adhered by The Criminal Code (Lumbuun,
2011). On February 27th 2012, Indonesian Supreme
Court legally announced Government Regulation No. 2
of 2012. This Government regulations are about the
adjustment (from Penal Code) of fine limits in minor
offense conducts. It brings some changes, such as the
person who conducts a minor offense that causes less
than IDR 2.5 M value loss, cannot be hold prisoner.
This case refers to less serious. The categorization of
minor offense relates to the value loss. The loss should
be less than IDR 2.5 M.

Criminal Codes enforcement is considered
ineffective if its application does not fit society values.
The application of minor offense law using the
commonly used regulation will cause an abundance of
unfinished cases. Police Institution is not merely
assigned to attend this kind of cases. In some cases,
the criminals experience disproportionate
inconvenience compared to the crimes have done. The
police and other law enforcement are prefer to apply a
rigid and formal old fashioned and out of date Criminal
Codes. The Indonesian police are not yet prepared for
an assertive progressive law system. Operational
procedure in law is taken as a technical matter only.
There is some consideration in the establishment of
government Regulation No. 2 of 2012: the absence of
law. Since 1960, rupiah value has been decreasing ten
thousand times compared to gold value. This regulation
is not meant to change the content of the Penal Code.
The Supreme Court only adjusted rupiah value to its
nowadays (appropriate) condition. From the point a
view of justice, it will be easier for the law force such as
judges to produce fair justice for the cases on trial.

In fact, Government Regulation No. 2 of 2012 is not
yet applied. Instead of being formulated as a response
of fair justice to the appropriate regulation in Penal
Code, what happens in the field is the opposite. Hence,
many obstacles were found. The steps being taken by
the law force are usually as follows. First, referring to
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Penal Code, they do not apply the categorization of
fine/sentence under IDR 2.5 M for minor offense law.
Second, the criminals committing minor offense are still
held as prisoners. The police have some reasons for
doing this. The regulation in penal Code is still effective
and they are bound to obey the regulation made by
The Supreme Court. Third, the investigation done for
the criminals committing minor offense should be quick
with a single judge. On the other hand, they undergo
investigation.

Government Regulation No. 2 of 2012 is not in
accordance with Law Number 12 of 2011 that rules the
law-making. Government regulations do not have
authority (is not mentioned) in the hierarchy of law
making, as stated in article 7. The Police or Attorney
Department are not obliged to follow the regulation.
They can carry out their responsibilities under the
Criminal Code and civil law.

In this context, the criminals committing minor
offense are sentenced with lengthy imprisonment.
There is a need to find an alternative for imprisonment.
Legalistic tendencies approach taken by Police in
dealing with minor violation conducts will violate public
justice. These cases are brought to trials because in
Penal Code they are considered as minor offenses
conducts that cause a maximum IDR 250 value loss.
There will be no more crimes that can be categorized
as minor offense conducts if this kind of calculation is
used. This can be done in dealing with a community
that has been changing, including their changes in
valuing the wealth (Kurniawan, 2020). Minor offense
law with a fine less than IDR 250 is not in accordance/
appropriate with the current Indonesian culture of law.
On the other hand, a fine less than IDR 2.5 M is
considered as expensive and violates public justice. In
a responsive justice point of view, criticism is given to
minor offense law/policy and its application in
Indonesia.

5. DISCUSSION

Restorative justice is a step taken for penal
mediation in dealing with minor offense conducts. The
aspect of police discretion should be prioritized in
handling misdemeanor. It should also suit the public
justice, such as in some cases of a misdemeanor
(Koss, 2010; Bergseth & Bouffard, 2013). Police
awareness should be enhanced to find the true value of
public justice in dealing with minor offense conducts by
using the restorative justice approach (Marder, 2020).
Inflexibility application of less serious cases by police

has to be eliminated by implementing restorative justice
to enforce law order. The advantage of undertaking
penal mediation in minor offense cases, is worth trying.
This will minimize the stiffness of Criminal Codes in
Indonesian law when it concerns minor offences. The
consequences of Indonesian old fashioned minor
offense law are as follows. First, the police will have a
pile of less serious cases to attend. Government
Regulation No. 2 of 2012 brings paradigmatic problem
in the society, either in its formulation or
implementation.

Second, it should be understood that Criminal
Codes based on imprisonment are not the best solution
for minor offense conducts, related to punishment in
less serious cases Third, the categorization of crimes in
minor offense stays close with the level of violation in
society’s order. It shows the limit of public tolerance
towards certain crime. It needs to pay more attention to
more reasonable Criminal Codes related to minor
offense. Instead of imprisonment, an effective and
humanist punishment can be applied such as social
work or fine. Other data can be viewed in Polish
Criminal Code stated that if the offence is threatened
only by penalty of deprivation of liberty, the lower limit
of sanction is not higher than 3 months and the penalty
imposed would not exceed 6 months imprisonment,
and the court recognized that the sentencing to such a
penalty would not serve a purpose, a judge may put the
penalty of limitation of liberty or a fine (Grajewski &
Lammich, 1981). As a comparison, an example is
taken from Bulgarian Criminal Code, where Article 54
(1) that the court shall determine punishments within
the limits provided by law for the crime committed
(CJAD, 2010).

The categorization in crime conducts for minor
offense uses a main economic principle. This principle
is used to analyse the efficiency. A regulation is
considered as efficient, if in defining and enhancing law
for a misconduct, they show balance. This balance
means the price and the benefit are equals. Second,
the police repressive attitude towards minor offense
conducts will cause unsatisfactory complaints. In the
constellation of law positivism, the law serves itself. It
emphasizes only in its formal aspect instead of its
essence of justice and humanity. The rigidity,
dogmatism, and detachment of law from its moral, will
cause a degradation of law. The categorization of
minimum fine for value loss should be in accordance
with the society’s money value. The categorization of
value loss must consider the sociological condition
where the law exists. The misjudgement in
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criminalizing error will cause a discrepancy between
government law and the law acknowledged by the
society. The main point is that the Criminal Codes
should go harmoniously with the values believed by the
society. Defining a crime must include these important
aspects: the level of social danger by the act and
perpetrator, the motives behind the crime, and the
context in which the crime takes place. These aspects
will judge whether the case is less or more serious. It is
guided by the provisions of the general part of this
Code and taking into consideration the following: the
degree of social danger, the motives for perpetration of
the crime, and other attenuating aggravating
circumstances.

6. CONCLUSION

The results of this study specifically indicate the
need for an evaluation of the law enforcement of
misdemeanour in the Indonesian Penal Code by using
a socio-economic perspective based on a humanitarian
approach through restorative justice. Specifically, the
findings show the lack of responsiveness of law
enforcement agencies in dealing with social changes,
and less attention to the aspect of expired material
limitations stipulated in the Indonesian Criminal Code in
dealing with minor crimes that are currently occurring.
The results confirmed that some reforms have been
made related to this fine as the Indonesian Supreme
Court has made some regulation, such as No. 2 of
2012 on adjustment in minor offense law. This means
that all criminals doing minor offense cannot be hold
prisoners in the investigation or prosecution process. In
dealing with minor offense conduct, the humanistic
orientation approach should be put forward to create
harmony and propriety of law. In this regard, a
community resolution can be enhanced in handling
misdemeanor with lesser value loss. Restorative justice
approaches are also applicable in community
resolution. Discretion has some possibility to develop in
the approach of order. This might come from the police
point of view: minimizing the significance and reason
for failure in reporting the crimes, the discretion of the
police for not doing the arrest, the discretion of the
prosecutors not to prosecute. This study also identifies
the importance of revising the lower limit of minor
offenses in the Criminal Code in Indonesia and the
contextualization of Indonesian Criminal Codes related
to the categorization of minor offense regulation in
Government Regulation No. 2 of 2012 and in Penal
Code. It puts forward for consideration of utilizing a
humanitarian  perspective in law enforcement,
especially by police who still charge some minor

offense with 5 years imprisonment in some cases of
misdemeanour.

Hence, as the practical and theoretical implications,
the results about minor offense law practice in
Indonesia recommend some reformations in reviewing
critically the law system to define the categorization of
minor offense laws. The efficiency in Criminal Codes is
obtained when the procedure taken are well supported
by the society. In investigating and judging a
misconduct as a crime, there should be some criteria
which states that the misconduct has violated other’'s
right and caused anxiety. It will prove to the public that
a minor offense conduct does not need a repressive
action. The main contribution of the study is to
construct a perspective of legal and regulatory issues
to emphasize a fair practice of justice in dealing with
minor offense with a model of humanistic law
enforcement. The result is expected to practically
contribute and recommend the importance of
constructing fairness of justice principle in law
enforcement in particular and of revising minor offence
sentencing in general. The regulation specifying minor
offences should be seen as a response to facilitate the
social needs and aspiration. This should imply that,
first, the law/regulation is functional, pragmatic, goal-
oriented and rational. Second, the goal in setting
standards will serve to manage administrative flexibility
and minimize the risk of the bad institutional reputation
of law enforcement bodies.
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